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DETAILED ACTION 

Continued Examination Under 37 CFR 1.114 

A request for continued examination under 37 CFR 1.114, including the fee set 
forth in 37 CFR 1 .1 7(e), was filed in this application after final rejection. Since this 
application is eligible for continued examination under 37 CFR 1.114, and the fee set 
forth in 37 CFR 1 .17(e) has been timely paid, the finality of the previous Office action 
has been withdrawn pursuant to 37 CFR 1.114. Applicant's submission filed on 
11/18/08 has been entered. 

Claim Objections 

Claim 28 is objected to under 37 CFR 1 .75(c), as being of improper dependent 
form for failing to further limit the subject matter of a previous claim. Applicant is 
required to cancel the claim(s), or amend the claim(s) to place the claim(s) in proper 
dependent form, or rewrite the claim(s) in independent form. The limitation that the 
"contact element has a resting shape of a dome convexly extending from the spacer 
body" adds no further feature to the claims, since this has been claimed in claim 21 . 

Claim Rejections - 35 USC § 103 

The text of those sections of Title 35, U.S. Code not included in this action can 
be found in a prior Office action. 

Claim 21,23,24,26-30,41 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Baumgartner (5370697) in view of Krebs et al. (5926685). 
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Baumgartner shows (Fig. 5) a vertebral contact element 44 on the exterior surfaces 
having a resting shape of a dome convexly extending from an orthopedic device 2 such 
that a gap is formed between the central portion of the contact element or mesh and the 
exterior surface of the baseplate. Baumgartner discloses the contact element is a wire 
mesh (col. 3, lines 54-57) that is porous. The mesh is fully capable of having a convexity 
depth or footprint approximating the depth of a concave surface in a vertebrae. 
However, Baumgartner fails to disclose the outer surface having a groove or an 
osteoconductive feature, such as a coating for attaching the exterior contact element. 
Krebs et al. teach (Fig. 8A) that a groove is disposed in an implant surface to secure a 
mesh 40 using a coating. Krebs also teaches that the perimeter or contact surface of 
the mesh, along with the groove in the implant surface are coated to attach the two 
elements together, col. 6, lines 40-46,52-56. Krebs et al. teach that a coating or binder 
is used to secure a metal mesh to the surface of the implant, col. 2, lines 14,17,36-39. 
It would have been obvious to one of ordinary skill in the art to incorporate a groove in 
the exterior surface to retain the perimeter or surface of the mesh that contacts the 
implant surface therein as taught by Krebs et al. and utilize a coating or binder held in a 
groove also taught by Krebs et al. with the implant of Baumgartner such that exterior 
surface modifications secure the mesh to the implant stronger and eliminates any 
detachment of the mesh from the baseplates. 

Claim 25 is rejected under 35 U.S.C. 103(a) as being unpatentable over 
Baumgartner '697 in view of Krebs et al. '685 as applied to claim 21 above, and further 
in view of Koch et al. (4969907). Baumgartner in view of Krebs et al. is explained 



Application/Control Number: 10/642,529 Page 4 

Art Unit: 3738 

above. However, Baumgartner as modified by Krebs et al. fail to disclose the coating is 
a plasma spray. Koch et al. teach an implant 1 body's exterior surface has a coating 5 
to secure a contact element 6. Koch also teaches that the coating secures the implant 
to the contact element and can be a plasma spray, col. 2, lines 3-6,44-48. It would have 
been obvious to one of ordinary skill in the art to alternatively use a plasma spray 
coating to retain a mesh to an implant surface as taught by Koch et al. with the mesh 
secured to the implant of Baumgartner as modified by Krebs et al. such that it allows the 
coating to be applied to the baseplates at the desired location. 

Response to Arguments 

Applicant's arguments with respect to claim 21 have been considered but are 
moot in view of the new ground(s) of rejection. However, Applicant's arguments filed 
1 1/18/08 have been fully considered but they are not persuasive regarding the 
interpretation of the claims over the Baumgartner reference. The first argument the 
Examiner would like to address is the fact that the mesh of Baumgartner may become 
secured to the bone, well that may be true, but is not that the objective of Applicant's 
mesh too? It appears to be the objective of Applicants' invention as understood by 
paragraph 28 of the specification. The second point made by Applicants is that a 
groove would not be considered obvious to incorporate on the exterior surface of the 
baseplate of Baumgartner. However, the Examiner is not persuaded because one of 
ordinary skill would look to improve upon what is known in the art and that involves 
attachment or fixation of elements to implant surfaces. While the mesh is attached to 
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the surface of Baumgartner's baseplates, what is not considered in Baumgartner is to 
prevent any lateral displacement of the mesh on the implant's exterior surface. The 
incorporation of a groove would accomplish this objective and enhance the attachment 
of the mesh to the implant surface by preventing lateral movement. Thus, one of 
ordinary skill in the art in considering what Krebs teaches (a groove and coating) would 
be obvious to modify and use in the Baumgartner device. In response to Applicant's 
argument that Baumgartner supposedly includes additional structure (cross-hatching 
below the mesh and between the baseplate) not required by Applicant's invention, it 
must be noted that Baumgartner as modified by Krebs et al. discloses the invention as 
claimed. The fact that it discloses additional structure not claimed is irrelevant to the 
issue of patentability. Applicant argues there is no "gap" in the space between the mesh 
of Baumgartner and the baseplate. However, this is contradictory since Applicants 
began to argue there is an element in the spacing. Thus, there must be a "gap". The 
claim does not state that there is an empty space or open area, it just claims a "gap" 
which does not exclude elements being in the space. The Examiner is not admitting that 
there is an element there between the space of the mesh and plate of Baumgartner's 
device, because the Examiner is of the position that it would have been stated by 
Baumgartner if the intention of having something there. Regardless, there is a "gap" 
between the domed mesh and plate and thus the reference teaches the claimed 
limitation. Applicants also argue that the mesh of Baumgartner does not teach the mesh 
being in an initial undeflected conformation. However, the Examiner would like to 
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indicate that the specification fails to define what Applicants mean by "initial" and thus, 
Baumgartner can be said to initially form a domed configuration upon implantation. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Brian E. Pellegrino whose telephone number is 571- 

272- 4756. The examiner can normally be reached on M- F (7am-5:30pm). 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Corrine McDermott can be reached on 571-272-4754. The fax phone 
number for the organization where this application or proceeding is assigned is 571- 

273- 8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 
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Primary Examiner, Art Unit 3738 



